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BBenenune

PeBomtoninOHHBIE U3MEHEHHUS, IPOUCXOJALINE B ITOJINTUYECKON, JKOHOMUYECKOU U COLUAIIbHBIX
cepax JKU3HM OOIIECTBA, HENPEMEHHO OTPaXarOTCsl Ha 3aKOHOJATEIbCTBE TEX CTpaH, IJe
HaOmoaroTcss mogoOHsle mepemensl. Ilpu 3ToM, WeM Becomee HaOmrogaeMoe sBIEHUE, TeM Ooiee
Cepbe3Hble U3MEHEHUs IpeTepIieBaeT 3aKOHOJATeNbCTBO U €ro ypoBeHb. [10100HbIE pEeBOIIOIIMOHHbBIE
M3MEHEHMS MOPOJWIM OJHM M3 IIIABHBIX 3aKOHOAATENbHBIX akToB EBpomnbl XIX Beka: I'pakaaHckuil

xonekc @pannuu 1804 r. u I'epmanckoe rpaxaaHckoe yaoxenue 1896 r.

Bo Bce nepuoabl HCTOPUM YETIOBEYECTBA 0COO0E MECTO UMEI BOIIPOC «TPAJAULUOHHON CEMBI.
VIMEHHO 3TOT COLMAIbHBIM MHCTUTYT IMO3BOJSUI M MO3BOJIAET YCHEHNIHO BECTH SKOHOMUYECKYHO M
OOLIECTBEHHYIO JKU3Hb JUISl MHOTMX IIOKOJIEHUH JIIOAEH, JaBaTh U3Hb CIEAYIOIIUM IMOKOJIECHUSM U
CO3/1aBaTh IPUEMJIEMBIE YCIIOBUS I YCIEIIHOM coluanu3anuu aerei. IMeHHo mo3ToMy MBI clienaiu
aKLIEHT HAIEero HCCIIEeJOBaHMSI Ha OCOOEHHOCTSIX CEMEHHOro 3aKOHOJATEeNbCTBA C TOYKH 3pEHUs
3alUThl HHTEPECOB BCEX UIEHOB CEMbH — CYNPYroB U AeTel. M 1o 3Toi ke npudyuHe 3Ta TeMa 10 CUX
IOp HE yTpaTuia CBOEH AKTYaJbHOCTHM, BEIb BCE NEPEIOBbIE CTpaHbl MUpPA, B TOM 4uciie U PO,
CTpPEMSTCSI 00ECIIEUUTh CEMBbE, U €€ WIEHaM, BBICOKYIO CTEIEHb COLMATIbHONW M TOCYIapCTBEHHOMN

MMOAACPKKHU U 3alIUIIICHHOCTH.

Hesablo Hameil paGoThl SBISETCS PACCMOTPEHUE PETYIMPOBAHUS OTHOLICHWH IO HOpMaMm
I'paxxnanckoro komekca ®paniuu u [epMaHCKOTO TpakIaHCKOTO YJIOKEHHS B OOJACTH CEMEHHOTO
npaBa, JaTb WM XapaKTEPUCTHKY, BBIABUTH OCOOEHHOCTM H oOmme dYepTol. [lng gocTmkeHus

MOCTABJICHHOM 1€ HEOOXOAUMO PEITUTh PSI/T 3a1a4:
c(hopMynupoBaTh OCHOBBI CEMEHHOTO 3aKOHOAATEIHCTBA;
OTIpE/ICTTUTH OCHOBHBIC MTPaBa M 00S3aHHOCTHU CYIIPYTOB U JIETEH;

BbISIBUTb OCHOBAHHA IJId 3aKIIOUCHUA U PACTOPKCHHUA 6pa1<a, a TaK)Ke OOCTOATENILCTBA HX

3aTPyAHSAIOLINE WU TIPETISTCTBYIOIINE;
OIpEeAEIUTh UMYLIECTBEHHbIE 1 HEUMYIIECTBEHHbIE IIPaBa U 00S13aHHOCTH CTOPOH.

O0bekT HccienoBaHusi: OpadHO-CEMElHbIE OTHOIICHHUS B EBpomeiickoM 3aKOHOIATEIhCTBE
XIX-0 Beka.

IIpenmer ucciaenoBanusi: npaBoBble HOpMbI ['paknaHckoro kogexkca ®panuuu 1804 1 u

I'epmanckoe rpaxxaanckoe ynoxenue 1896 . (nanee — 'K U I'T'Y cooTBeTCTBEHHO)

TeopeTuyeckyrw 0a3y HccleloBaHUS COCTaBISIOT padorsl O. Annepca, C.B. boborosa, JI.
Hasuna, M. Jlepya, A.3. Maudpena, @. llenBua.

MeToapl: KOMIUICKCHBIH M COIOCTaBUTEIIbHBIM aHaJIn3, KJ'IaCCI/I(I)I/II(aI_II/IH, CpaBHHUTCIILHO-

MIPaBOBOM.



OcHoBHAaA YACTh.

§1. Ucropuyeckne npeanocblIKN K c030aHUI0 eBponeiickux kogudukanusa XIX B., ux poas B
CTAHOBJICHHY KOHTHHEHTAJbHOI IPAaBOBON CHCTEMBI.

B XIX Beke EBpoma crana CBUAETENEM CYIIECTBEHHBIX M3MEHEHUN B IIPAaBOBOM CHCTEME.
Bmecro ¢eonanbHOM cucTeMbl, OCHOBaHHOM Ha 0ObIlYaeB M HE(POPMaIM30BAaHHBIX HOpPMAax, CTPaHbI
HayaJl CTPEMUTHCS K CO3/IaHUIO IOPUINYECKUX KOAECKCOB, KOTOPbIE ObLIM Obl €AMHBIMU U MOHSATHBIMU
JUISL BceX TpaKAaH. DTa TeHACHIMs NpUBeNa K CO3JaHMI0 KOIU(pUKAIHMi, KOTOpbIE CTAIU OCHOBOM IS

dbopMHUpOBaHUS KOHTUHEHTAILHOM MPABOBOW CHCTEMBI.

OnHoll W3 TIaBHBIX MPHUYMH CO3TaHus KoAuduKanuil Oblia HEOOXOOUMOCTH YMOPSAOYUTH
3aKOHO/IATEJILCTBO W CJeJaTh €ro JOCTYIHBIM JUIsl BCEX TpaxknaaH. B To Bpems cyliecTBOBaJIO
MHOXECTBO 3aKOHOB M HOPMATHUBHBIX aKTOB, KOTOPBI€ MOTIU OBITH MPOTUBOPEYUBBIMH U
HECOBMECTHUMBIMH MEXAY CO00i. DTO CO3AaBai0 HOPHAMYECKYI0 HEONPENCIECHHOCTh U 3aTPYIHSIIO

npaBocyaue. Kogudukarus Obiia cpencTBoM 17 yHU(PHUKALKMY TpaBa U yCTPAHEHUS IIPOTUBOPEUHIA.

BropbiM BaXHBIM (DaKTOpPOM, KOTOPBIH CTUMYJIHPOBAJI CO3JaHHE KOAM(HUKAIHA, OBLIO
npeBpamienue EBpombsl B MHAYycCTpualibHOE o0miecTBo. PacmupeHue TOproBiaud U pa3BUTHE
MIPOMBIIIIEHHOCTH CO3JaIM MOTPEOHOCTh B €IMHBIX MpaBUiiaxX JJIs PErylIUpOBaHUS SKOHOMHUYECKHX
orHomeHuid. Kogudukanum BriIrouanu B ce0s HOPMBI IO TOPTOBOMY IIpaBy, IPayKAaHCKOMY IIpaBy U
JIpyruM oOJacTsIM IPaBOBOIO PETYIMPOBAHUs, YTO CIOCOOCTBOBAJIO pPa3BUTHIO €AMHOOOpPA3HBIX

CTaH/IAPTOB I OM3HECa U COLUATBHBIX OTHOIICHHH.

Coznanne komudukamuii Takke OBUIO CBS3aHO C HANMOJHEHWEM HOBBIMU HIESIMH H
¢unocopusmu. Bo Bpems Benmkoit gppaHIly3ckoii peBONIOLMU HIEU O MpaBax 4yeJIOBeKa U IpaxkJaHa
HONYYWIIM HIMPOKOEe pacmpocTtpaneHue. Komudukanmmm MomKHBI OBUIM OTpasUTh 3TH NPUHIUIIHL,
3alimas MPUHLIUIB CBOOOABI, PABEHCTBA M CHPABEAJIMBOCTH. BOJNBIIMHCTBO KOAEKCOB TaKKe
OXBaThIBAJIM TPaXJAaHCKUE TpaBa W OOSI3aHHOCTH, yCTAaHABIMBAs MNpaBWJIA JJIsl JMYHOH CBOOOMIHI,

COOCTBEHHOCTH U KOHTPAKTHBIX OTHOIIIEHHUH.

Coznanne xomudukanuii B XIX Beke Takke OTpa)kajao IEHTPaJIM3alldi0 BJIACTH B CTpaHax
EBponbl. beima HEOOXOAMMOCTh YKPENHTh TOCYIApPCTBEHHYIO BJIACTh M YIOPSAIOYUTH OTHOLICHHUS C
rpakJIaHaMH W TpeanpuHuMaTessiMi. Komudukaum cTaau WHCTPYMEHTOM YIPABIICHHS, KOTOPHIE

IMOMOIJIM IroCyAapCTBY B YCTAHOBJICHUU U MMOAACPKAHWUU IMPABOBOIO IMOPAIKA.

B pesynbrare co3nanus xoxudukanuil Oblia cO3[jaHa KOHTMHEHTAJbHAs MpaBOBas CUCTEMA,
KOTOpas cTajla OCHOBOM s OoipliMHCTBA cTpaH EBpomnbl. KoHTHHEHTanbHas cucTeMa IpaBa
pasznuyaercs OT oOmero mnpasa, HpeoOjajarollero B aHINIO-aMEpPUKAaHCKMX CTpaHax. B
KOHTMHEHTAJIbHOW CHUCTEME IPaBa OCHOBHBIM HCTOYHHMKOM IIpaBa SIBJISIOTCS IOPUAUYECKHE KOJEKCHI,

TaKHM€ KakK I‘pa)K,I[aHCKI/Iﬁ KOACKC, erHOBHBIﬁ KOACKC H TOprOBLII\/’I KOACKC. Onn coacpiKar BCE



HeO6XO,[[I/IMBIe HOPMATHUBHBIC aKThI, IIpaBUJia U IMIPUHIUIIBI, PETYIIUPYIOIIHUEC PA3JIMIHBIC C(I)epLI KHU3HHU

B 00IIIECTBE.

KonTnneHTansHas cucreMa npaBa TaKXC XapaKTCpU3YCTCAd HHKBU3UTOPCKUM IIOAXOAOM K
mpaBoCyauro, ra€ Cyabd AKTHUBHO BMCHIMBAIOTCA B IIPOLECC p3.36I/IpaTCJII)CTBa Jc€jla WU BBIHOCAT
peIeHUEC Ha OCHOBAaHUU C06paHHLIX MU (I)aI(TOB H J0Ka3aTCJIIbCTB. B »ToM cucteme
IMPaBOIIPUMCHCHU A 0oJNBIIIOE 3HAYCHHUE IprUAacTCAa aBTOPUTETY 3aKOHA W IOPUIAUYCCKHUM NJOKYMCHTAaM,

4To 0OecrneynBaeT CTaOMIbHOCTD U MPEICKAa3yeMOCTh IIPABOBBIX OTHOIICHUI.

B 3axmouenue, co3nanue xomudukanmii B XIX Beke B EBpone mpuBeno k GpopMHpOBaHHIO
KOHTUHEHTAJIbHON IIPAaBOBOM CHCTEMBI, KOTOpas OCHOBBIBAETCS HA €IMHBIX U JOCTYNHBIX IUISI BCEX
rpaxaad HopMax M npaBuwiax. Konudukanuu nomMoru ynopsaoduTh 3aKOHOJATEIbCTBO, YCTAHOBUTH
€IMHbIE CTAaHIAPTHI JUIsl OM3HECa U COLMANBHBIX OTHOLICHHUH, a TAKXKe 3alUTUTh IPUHIUIBI CBOOOIBI,
paBeHCTBA U CIpaBeUIMBOCTH. KOHTHHEHTanpHas cuUcTeMa IIpaBa, OCHOBaHHAs Ha KOAM(UKALUAX,

cTaJla OCHOBOH 7151 OOJIBIIMHCTBA CTpaH EBPOITBI M MO-IpEXKHEMY UCTIONB3YeTCs B HACTOSIIEE BPEMS.
11

MecTo OpauHo-ceMeilHbIX HOPM B I'paknanckux ynoxkenusax ®panuuu u l'epmanun:

CpaBHI/ITeJII)HI)Iﬁ AHAJMU3.

§2.1 O0mme moJio:keHus1 0 Opake. YCJI0BHS 3aKJIIOUEHHUS U PACTOPKeHUs1 OpaKa.

B paccmarpuBaeMbix Hamu Koau(HUKATOpax pEBONIOIUOHHBIE HM3MEHEHUS TMONYYWIO H
ceMeifHOe TpaBo. BriepBbie B MCTOpUM CEMbsI BBIpBAJach M3-TIOJ] BJIACTH IEPKBU, Opak mepermen Ha
rpaXIaHCKUEe OCHOBBL. [Ipw STOM OBUIM MPOBO3MIAIICHBI PAaBEHCTBO MPaB U CBOOOJ MYXKYUHBI U
KeHIIMHBL. OTHAKO B JEHCTBUTEIBHOCTHA OHM MOJYYMJIM TI0CTATOYHO HEPABHOMEPHOE PACHIPECICHUE
— OCHOBHBIC TpaBa U OOS3aHHOCTH BCE K€ 3aKpeIUIUTHCH 3a MykunmHamu. OHU ObUTH HamOosee
JIEeCIOCOOHBIMU KaK B CEMEHHOW KHM3HU, Tak W J1000i npyroil cdepe >XU3HM 0OIIECTBA, YTO
00BEKTUBHO OBLJIO TPOJUKTOBAHO MCTOPUUYECKUMU peausiMu. My)YUHBI TPATUIIMOHHO TOTOBWINCH K
AKTUBHOM HSKOHOMHMYECKOW M OOIIECTBEHHOW [EATeNbHOCTH, ObUIM Ooyiee mpodeccHoHaTbHO
NPUTOAHBIMH U BOCTPEOOBAaHHBIMU B COOTBETCTBHH C HCTOPUYECKOW »3moxoi. JKeHmmHam
TPaJAUIIMOHHO OCTaBajach 3a00Ta O MOTOMCTBE M BEACHHE CeMeitHOoro ObiTa. Ho MMEHHO B JaHHYIO
SMOXYy HA4YMHAIOTCA KapJIuHaJbHbIE MpeoOpa3oBaHUs CeMEHHOW cdepbl, I1e >KEHIIMHbl U JeTU
HAYMHAIOT BBIPBIBATHCS H3-10J IIOJHOIO JUKTaTa MyXa M OTLA, IOJy4arT 3aKOHOAATEIbHO

3aKPCIVICHHBIC — ITYCTh JaK€ B YCCYCHHOM BU/JIC — IIpaBa U 00s13aHHOCTH.

JInsi TIIATeNbHOTO H3y4YeHHsI BOIMPOCOB MpPeoOpa3oBaHUs CEMEHMHOTo 3aKOHOAATENILCTBA Ha
OCHOBaHMHU JJAHHBIX MAMATHUKOB ITPOBEAEM UX aHAJIM3 pa3fesbHO APYT OT Apyra, a 3aTeéM COMOCTaBUM

MOJTYYCHHBIC PC3YJIbTAThl U CACIIACM BBIBOBI. I[JISI PACCMOTPCHHA BBIACIIMM HECKOJIBKO HaHpaBJICHI/If/'II

oO1IMe MOJIOKEHUS 0 Opake, YCIOBHS 3aKIIOUEHUS U pacTOPKEHUs Opaka;



MHCTUTYT OTIIOBCKOM BIIACTH, IIPaBa U OOSI3aHHOCTHU POAUTENEH MO OTHONICHHIO
K JICTSIM;
[ ]

HUMYIICCTBCHHBIC W HCUMYIICCTBCHHBLIC OTHOLICHHWA CYHNPYroB HX IIpaBa H

00s13aHHOCTH.

OcHoBy o001ecTBa MO-MPEKHEMY NPOJIOJDKANA COCTABIATh TPAIUIMOHHAs ceMbs. [loaTomy
HauOoNbIIyI0 3a00Ty O rpaKJaHaX TrOCYAApCTBO MOIVIO IMPOSBUTh MMEHHO 4Yepe3 perylinpoBaHUE
CEMEHHOr0 3aKOHOJATENhCTBA TaKUM 00pa3oM, YTOOBI BCSIUECKH TOCTApPaThCsl KOHCOIUAMPOBATH €€
YWIEHOB Ha HauOoJiee AUTENbHbIN CpoK. IMEHHO ceMbs, coCTosIIast U3 CYNpyroB U JeTel, ocTaBajiach
TOW JKOHOMHUYECKOW M OOIIECTBEHHOW SYEHKOW, KOTOpas CIy’KWJa OCHOBOM TOCYHapCTBEHHOTO
nopsi/iKa U CTabMIbHOCTH obmiectBa. boisee Toro, ceMbs, Bo3mIaBisieMasl MyXUYUHOM, KaK OCHOBHBIM
JEeCroCOOHBIM U TIPO(HECCHOHAIBHBIM HYJIEHOM OOIIECTBA, OCTAaBallaCh OCHOBHON 3KOHOMHYECKOU

e,Z[HHI/II_Ieﬁ HpI/IO6pCTeHI/I${, HaAKOIUICHHS M 3aKOHHOM nepeaaiu KaruTalia 1o HaCJICACTBY.

B Konekce HanoneoHa 3akpensuiuch HOBBIE OCHOBBI CEMEHHOro IpaBa. bpak oOKkoHYareiabHO
MpEeBpaIIaeTCs B TPaKIaHCKUN COI03, 3aKJIFOUCHHBIN MyOIMYHO W Ha JOOPOBOJILHON OCHOBe. Bripenp,
COI03 MY)XYHMHBI M JKCHIIWHBI, 3aKJIIOUCHHBII B COOTBETCTBUHM CO BCEMH PEIMTHO3HBIMU OOpsiiaMu U
TpPaJULMsAMU, HE BJIEK 32 COOOM HHMKAKMX JIMYHBIX MM HUMYIIECTBEHHBIX TNocieAcTBHid. [IpuHuummn
npu3HaHus Opaka, 3aKIIOUYEHHOTO TOJIBKO YIIOJIHOMOYEHHBIMU TPa)XIaHCKHUMH OpraHaMHu, TaKxke
urpaer OOJBIIYI0 pPOJIb: B pE3yJbTaTe 3aKOHHOTO 3aKJIIOYEHUS OpauHOro cOro3a IMOSBISIOTCS
paccmaTpuBacMble HAMH MMYILIECTBEHHBIE MTpaBa U 00sI3aHHOCTU CYIpyroB. Temepb OpakoM cuuTancs
TOJIBKO TOT COI03, KOTOPBIA OBbUI 3aKJIIOUEH B CIEUHAIbHOM TOCYJapCTBEHHOM OpraHe |
YIOJIHOMOYEHHBIM Ha TO JOKHOCTHBIM JIMLIOM. !

B mase III «O6 akrax o Opake» MOapOOHO MPOMHUCAHBI MPOIECCYaTbHbIC ACUCTBHUS CTOPOH
OpauyroImUXCs, JOJKHOCTHBIX JHUI[ MU CTOPOHHHUX IJIMI[ MO 3aKJIOYEHHUIO Opaka HIHU
BOCIPENATCTBOBAHUIO EMY:

® Opak nomxkeH OBITh 3aKIIOYEH MyOJIMYHO, B JOME KOMMYHBI, B MPHCYTCTBUU CBUACTENCH U
CTOpOH Opaka;
3a 10 gHE# 1o 3akiroueHus: Opaka BBIBEIIMBACTCS MyOIMYHOE OOBSBICHIE,
OpU HaTU4Yuu OQUIMANBHBIX BO3paXKeHHH O Oyayiiem Opake JOJDKHOCTHOE JIMIIO0 HE UMEET
IpaBa 3aK/I04yaTh OpakK 10 UX CHATHUSZ;
B TMpeABApUTEILHOM NYOIUYHOM OOBSBICHHH COOOIIATUCh HMEHa, Mpodeccuu, MecTa
OyyIIero MPOXKUBAHMS U 1aThl POKICHUS CyTIPYTOB.
Jl1ig ynpoIeHus NOTeHIIMATBHBIX CyAeOHBIX U MHBIX Pa30UpPaTENbCTB, B CTAThe 76 YETKO
MIPOIKCHIBAIOTCS IMyHKTHI aKTa O 3aKJII0YEHHUU Opaka, B TOM YKCJIe 3asBICHUS CYIPYTOB O

JOOPOBOJIBHOCTH HAMEPEHHH, corriacue Ha Opak poxuTesneil UiiK MpeaCTaBUTeNIed CTOPOH, CBEICHUH O

1 Cratbs 75 noapobHo onucbiBana NpoLueaypy pernctpauum 6paka.

2 [ocynapcTBO NPeaoCcTaBaAn0 BO3SMOXKHOCTb O6LU,ECTBy BOCNPENATCTBOBATb 3aK/NIOYEHUIO HEMPABOMEPHDbIX 6paKOB.



CBUACTCIIAX, JIMYHOCTAX NPCAbIAYIIUX CYIIPYTOB, €CJIM TAKOBBIC UMCIIUCh, HAJITMYUA 6paquro

Joroopa.?

B niepBoii maBe tTutyna V «O 6pake» ycTaHABIMBAIOTCS OCHOBHBIE YCIIOBUS €T0 3aKIIOUCHUS4:
BO3PACT MY>KUMHBI — 18 s1eT, skeHIuHbI — ¢ 15 et (ctT. 144);

TO0OPOBOJIBHOE coriacue CTOpoH (CT.145);

HE JOIyCTUMO 3aKJIF0UaTh BTOPOU Opak, He pacTOPTHYB Npeabiayiero (ct.147);

HECOBEPIICHHOJETHUM (25 1eT — y My»X4uH, 21 rog — y keHIuH, B penakiuu 1804 r.) mist

3aKJIFOYCHUs Opaka TpeOyeTcs Corliache POIHUTEICH.

N naxe mo IOCTHXKEHHIO COBEPIICHHOJETHUS JETH COCTaBISIOT (QopMajbHOE
MOYTUTEIFHOE THCHMO, B KOTOPOM HCHPAIIMBAIOT pa3pelieHre Ha Opak. TEM CaMbIM CO3AIOTCS
3aKOHHBIE OCHOBaHMS Ui 3aJCepXKKH OpakocoueTaHUs B Cllydae HecOIVIacHs pOAUTENeH, YTO

HECKOJIBKO yMaJISeT MOJIHYIO I€€CIIOCOOHOCTD TPaXK/IaH.
Cratbu 162 u 163 3ampemnianan KpoBOCMECUTENbHbBIE Opaku U Opaku MeXy CBOMCTBEHHUKAMHU.
Konexc Hanoneona 3akpenui B cebe ¥ BO3SMOXKHOCTH Pa3Bofa. ITO ObUI NOCBALIEH OTAEIbHBIH,

miectol, Tutyn B Konekce.> OcHoBaHUS /17151 pacTOpPKEHUs Opaka MepevuciIsiioTcs B cTaThsix 229-233:

*  mpemo0oes HUS CYIIPYTOB;

rpy0oe obOparieHue;

TAXKUC O6I/II[I>I OHOTI'O CyIipyra Ha Apyroro u T.Aa.

OnHako CyliecTBOBaJla CYLIECTBEHHAs pa3HULA MEXIy MYKEeM U KEHOM 10 IEepBOMY
OCHOBaHMIO. MyX MMeN IpaBO Ha pa3BoJ], €CIU ObUIO JO0KA3aHO NPento00JesiHUE >KEHbI, TOrJa Kak
YKEHa MoJIyyaja Takoe IPaBo TOJBKO MPH YCIOBUH, YTO MYK «J€pKaj CBOIO COXXUTEIbHUILY B 00ILEM

nome» (cT.230).6
[Tpu pa3Boze HACTyMaal COOTBETCTBYIONIUE MTOCIIEACTBUS TSl CyTPYTOB:

® pasBelcHHBIC CYNpyTH OoJiee He MOTYT CONTHCE;

3 MpakpaaHcknii kogekc ®parumn/H.BoHanapT — M.: «3Kkcmo», 2015. — C.43
4 Tam e — C.64-65.

5 CToWUT OTMETUTb, YTO HECMOTPA Ha TO, YTO B NepBoi peaakumm Koaekca AonycKanca pa3sod no Ao6poBoNbHOMY
cornacuio ctopoH (cT.233), To ¢ 1816 . AaHHYO BO3MOMKHOCTb NOIHOCTbIO OTMEHMIM BMAOTb A0 1884 r.

6 Tonbko B 1884 r. B KopeKce ypaBHAMM NpaBa Cynpyros B 3STOM OCHOBaHUM.



ctatbeil 298 nmpeanuceIBaIOCh, YTO NMPE0O00ACHHBIA CYNPYT HU MPH KaKUX OOCTOSTENBCTBAX

HE MOT B TIOCJIEAYIOILIEM 3aKIIOUUTh OpaK cO CBOUM «COYYaTCHUKOM;
JeTH, KaK MPaBUiI0, OCTABAIUCH C CYIPyTroM, MOTYyYuBIINM pa3Boj (cT1.302)7;

ACTH Ppa3BCACHHBIX pOIIHTCJ'ICfI HC YIICMJIJIMCh B CBOUX IIPaBax IO OTHOIICHHUIO K POAUTCIISIM.

[lepexons k aHanuzy ['epMaHCKOro Tpa)k1aHCKOTO YIOXKEHHSI HEBOSMO)KHO HE YIOMSIHYTb Psiji
Ba)XHBIX 00cToATeNnbCTB. [epmaHckoe rocynapctBo Bo miaBe ¢ Ilpyccueii, oovenunennoe uz 300
Pa3pO3HEHHBIX HEMEIKUX rocynapctB B 1971 roay B ['epMaHCcKyr0 uMnepuo, OBICTPO BKIIFOUUIIOCH B
MEXIYHApOIHYI0O TOHKY 3a TOCIOJCTBO, pecypchl M KojoHUH. s 3¢ddexkTuBHOrO ycTpaHeHHS
NEPEKUTKOB TMPOLLIOTO U CTPEMUTEIHHOTO MEpexoia K HOBOM SKOHOMUYECKOW W TMOTUTHYECKOMN
JEHCTBUTENBHOCTH, HEMELIKMM I'paX<J1aHaM TpeOOoBaJIOCh IPOrPECCUBHOE 3aKOHOJATEIbCTBO, KOTOPOE
IPU 3TOM JIOJKHO OBLIO YIOBJIETBOPATH MpaBa HOBBIX U TPATUIMOHHBIX COOCTBEHHUKOB XO3SIMCTB 110

BCEH CTpaHe.

ITY 3HaunTenbHO MPEBOCXOAUT (paHITy3CKH TpakaaHCkuii koaekc 1804 roma mo
cBoemy obmiemy oObemy. Komekc oOpamieH K mpodecCHOHAIbHBIM IOPUCTaM, a HE Tpa)JaaHaM,
KOTOPBIM OBLIO TSKENIO Ppa3o0paThCsi B CIOKHOM SI3bIKE YIOXKEHHS. 4 TiaBa MOCBAIIeHa OpayHO-
CEMEHWHBIM OTHOIICHUSIM, C(HOPMYIMPOBAHBI YCIOBUS BCTYIUICHHUS B Opak, pacTOpKeHHsS Opaka,
JUYHBIM U MUMYIICCTBEHHBIM OTHOILICHHSIM CymnpyroB. OTIENbHO MPOMHCAH UHCTHTYT POAUTEIHCKON

BJIACTH, ITOJIOKCHHUC ,Z[GTCﬁ, OIICKa U IIONCYHUTEIBCTBO.

PaccmarpuBas monoxenust ['TY mo mpomenype 3akitodeHusi Opaka, Helb3s HE OOpaTHTh
BHMMAaHHE, YTO YCIIOBUS U TIOPAJIOK 3aKJITIOUCHHsI Opaka OYeHb MOXOXK HA CTAaHAApPThI, MPOTMCAHHBIC B
Konexce Hanmoneona. Kpatko mpocMOoTpuM OCHOBHBIE TpeOOBaHUS K MPOIEype 3aKIroueHus: Opaka.

OO6s3arenpHBIC yCa0BUs BKItoUaroT B cebs (cT.1303-1308):

Opaunblif Bo3pact (16 neT Ans >keHIUH U 21 To1 ISt My»4YKH) U COTJIacue JIMII,

BCTYMAOIIUX B Opak;

corliacue JI0 JOCTIKEHUS COBEPIIICHHOJIETHS ISl 3aKOHHBIX JIeTel OTIa, a I

HC3aKOHHOPOXKXICHHBIX — MAaTCPU,

AJIe OTpaHUYCHHO I[CGCHOCO6HI)IX JIL, YCTAaHABJIWBAJOCH COITIACHUC OIICKYHA.
Ecau OIICKYH OJTOI0 coIjlacud HC JdaBajl, CyHICCTBOBaJla BO3MOXHOCTb

oOparuthcst B OneKyHCKUH Ccy/.

7 OAHAKO Ka bl poAUTENb COXPAHAN NPaBO HabAOAEeHMA B BOCMUTaHUM AeTeli 1 aaxe 6bin 06a3aH NPUHUMaTL
maTepuasibHOe y4acTme B 3ToM coobpasHO CBOeMy 40X0aYy.



KCHILMHA HE MOIJla BCTyNaThb B HOBBIM Opak B TeueHwe 300 mgHeit co aHs

MIPEKpaIIeHus TPEAbIAYIIETO.

I'TY nmpemycMaTpuBaeT yClIoOBHs, IPEIATCTBYIONINE 3aKiroueHnto Opaka (ct1309-1315)

HAJIMYKME OTHOIICHUM OJIU3KOrO POACTBA, CBOﬁCTBa, YCBIHOBJICHUS

HaJIN4Ke APYroro 3aperucTpUpOBaHHOIO Opaka.

Taxoke Ha ocHOBaHMH CT.1312 3ampeniaercs BCTynarh B Opak pa3BeIeHHOMY CYIIPYTY C JIUIIOM,
C KOTOPBIM MPENr000AeiCTBOBAI, €CIIH ITO MPENI0O0IesHUE TOCTYKUIO OCHOBAHUS, YCTAHOBICHHBIM

CyZieOHBIM peIlIeHUEM, K Pa3BOY.

[TonpoOHO M3MOXKEHHBIE MpaBHUIa O Pa3BO/E CHOCOOCTBYIOT MOHUMAHUIO OTHOLICHMS
3aKOHOJATeNasl K MHCTUTYTy Opaka, B 0OlIeM, M K IOJOKEHHIO CYyIpyroB, B 4YacTHOCTU. bpak

pacToprajicd Cy,Z[C6HLIM pemICHUCM IO CICAYIOIUM IPUINHAM:

€Cli CYNpYr COBEpPIIMJ MpenrodoessHue HIM HaKazyeMmble JesHUs,

npenycMotrpenssie cT.171, 175 I'TY;

HCK MOT OBITb NpEABABIICH CYIIPYIOM IIPU HAJIUYHUU TOCATATCIILCTBA HA CIrO

’KHU3Hb CO CTOPOHBI IPYTOT0 CYIpyra;
3IOHAMEPEHHOE OCTABJICHUE CYTIPYTa;

HEBBITIOJTHEHNUE CYTIPY)KECKUX OOSM3aHHOCTEH WM KECTOKOE OOpalleHue ¢

CYIIPYIOM;

oylmeBHas Oole3Hb Cylnpyra B TeueHHe 3-X JIeT KoTopas HpuBeja K
MCYE3HOBEHHUIO OOIIeHHUS MEXJYy CyNpyramMd M HaJexXJabl Ha €ro

BoccTaHoBlieHHE (CT.1564-1569)8,
Oco6oe Baumanue B ['TY yaensnocs Bompocy MOCieICTBHI pa3Boa:

commacHo cT.1577 mocne pacTopkeHusi Opaka >xeHa coxpansuia (amminio myxa. Ho Oblna
BO3MOXHOCTb BCPHYTH CBOIO IIPCIKHIOIO (I)aMI/IJII/IIO, II0JaB 3asiBJICHUEC B yrIOJIHOMO‘ICHHBIfI

Opras;
MY3K MOT 3allPEeTUTh KEeHE, TIPU3HAHHON BUHOBHOW, HOCHUTD €ro (JaMIIInIO;

BUHOBHBI Cynpyr ObUT 00s3aH oOecreduBaTh IOCIE pa3Boja IPYroMy CoIepiKaHUe,

COOTBCTCTBOBABILICC O6H.I€CTBCHHOMy IMOJIOKCHUIO BTOPOIO,

CCJIM Y BHHOBHOI'O CyIIpyra HOSABJIAJICA HOBBIM 6pa1<, NI OH JOJIKCH OBLI COACPIKATH

HECOBEPLICHHOJETHETO MOTOMKA, TO pa3Mep BBIIMIATHl ONpPENEICHHOW CYMMBbI pa3BeeHHOMY

8 Bo Bcex YKa3aHHbIX C/1ly4aAaX, Kpome nocnegHero, npaBo Ha pa3Boj OTMEHANOCb NPUMUPEHNEM.



CYIpYyTy OIpeleNscs B 3aBUCUMOCTH OT HMYIIECTBEHHOIO IOJIOKEHHS, MOTPEOHOCTEH,
J10X0/la y4acTBYymOIUX jull. Kpome Toro, My, B CUIy BBILICYKa3aHHON MPUUYUHBI, MOT OBITh
OCBOOOXXJICH OT COJEpXKaHMSA, €CIU KEHa MOKPhIBAJAa CBOM M3IACPKKH JMYHBIM HMYIIECTBOM
(§§ 1578-1579);

CO CMCPTBIO CyIIpyra €ro 00S13aHHOCTh BBIIIAYMBATH COACPIKAHUC HE IIPpCKpallaiaCb, OHa

Nnepexoauiia Ha HACJICIHUKA,

B ClIy4ae pa3Bojia MO MPUYHMHE TYIIEBHOI OOJIE3HH OIHOTO M3 CYNpPYroB, ApYroi oOsi3aH ObLI
BBITUIAYMBATh €My ONPEJEICHHYI0 CyMMY, aHaJIOTMYHO CHUTYyallMHM, KOTJa OJIMH W3 HUX

IMPpU3HABAJICST BUHOBHBIM,

ecu My oOecreuuBall cofepkanue o0IeMy IOTOMKY, *KeHa 00si3aHa ObUIa U3 CBOETO J10X0/a
HOKPBIBATh YaCTh W3AEPKEK, MPEBBIMIAIOMINX JOXO/bI, MOTYYEHHBIE MYXXEM OT ITOJIb30BaHUS

HMYIIECTBOM HUCXOAAMICTO.

Bce BblleykazaHHbIe MOCIEACTBUS pPa3BoJa PACHPOCTPAHSIUCh, U Ha Ciydall HpUHSTUS
pElIeHNs CyIOM O pPa3ilydeHMH cynpyroB. OJHAKO B 3TOM Cllydae CyIpyr'M HE MOIVIM 3aKJIIOYMTH
HOBBII Opak. Ho mocie BOCCTaHOBIIEHUS! COXHMTEIbCTBA CYNPYIOB BCE IOCIEICTBHS OTMEHSUIUCH, U

HaCTyIajl pexXuM pasaeabHocTH uMmymiecTs (§§1581-1587).

Takum o0Gpa3om, paccMaTpuBas BOMPOCH 3aKIIIOUEHUS U PACTOP)KEHHUs Opaka Mo MaTepualiaMm
OI'K u I'TY, Henb3s HE OTMETUTH, YTO OHHM OYCHH OJM3KH 1O CONIEPKAHUIO M HAMPaBICHHOCTH. B HIX

KpaiiHe MaJio pa3jnyuuii, KOTOpbIe CBOJSATCS, KaK MIPAaBHJIIO, K MPOLIECCyaIbHBIM MOMEHTaM.

Takum 00pa3oM, rocygapcTBO BCAYECKH CTPEMUIIOCH YKPENMUTh OpauHble CBS3U, OECCIOPHO
nojlarasi CeMbl0 OCHOBOM 00IlecTBa W TOCYIapcTBa, a TaKXe BUJS B HEH camMyl Malylo
SKOHOMHYECKYIO0 €IMHHILY OOIIecTBa, MPU3BaHHYIO Ha OBITOBOM YPOBHE pellaTh OCHOBHBIE, Oa30BBIC

3alpOChl IPaXkJaH.
§2.2. UmyniecTBeHHbIE 1 HEMMYIIECTBEHHbIE IPABA M 00S3aHHOCTH CYNIPYIOB.

[Tpu 3akmroueHun Opaka Cynpyru HaAeIsUIMCh OpavyHbIMH MPaBaMU U OO0S3aHHOCTSIMH. YCIIOBHO
MX MOXKHO Pa3JeNUTh Ha UMYIIECTBEHHbBIE U HE NMYyIeCTBeHHbIE. OO MMYIIECTBEHHBIX MTOCIEICTBUAX
Opaka Mbl TNOTOBOPHM HHXE, NMOKa paccMOTpuM Oojee NOAPOOHO HEUMYUIECTBEHHBIE

IMPpaBOOTHOHICHUA.

B mae VI I'K ®pannun «O mpaBax M OOSM3aHHOCTSX CYNpYroB» cTaThs 212 sBusercs
ONpENENIAIONE U IACUT «CyHNpyrd 00s3aHbl K B3aUMHOM BEPHOCTH, IOMOIIM, HOAJIEPKKE». DTy
CTaThl0 MOJYKHO CYHUTaTh ONpPEAEIAIOlell MO0 HEUMYUIECTBEHHBIM OTHOIIEHUSIM CYIpPYTIOB,
IponMchIBaloIel oOllee HampaBiIeHUE Ul CYNPYKECKOro B3aUMOAEHUCTBUS, KaK TO BHJIUTCS

3aKOHOIATCIISAM.

Crarbsa 214 KD 00s3bIBacT XE€HY JXKHTh COBMECTHO C MYKEM U CJI€IOBaTh 32 HUM, IO €ro

YCMOTPEHHIO, TJI€ OH MOCUYUTAET OOYCTPOUTH JOMAITHEE XO3HUCTBO. TakuM 00pa3oM, My MoJaraics
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3aKOHOJATEJIEM IVIaBHBIM YIPABISAIOLIMM CEMENHON JKU3HHU, BeLyllel cTopoHoH. JKeHa ke nosjaraercs
Oosiee MacCUBHOM CTOPOHOM, MOAUMHSIOLIEHCS Bosie My»ka. [Ipu 3TOM 3akoHOmATENb MPOMKCHIBAET B
0053aHHOCTH MyXa «IPHHATH» JKEHY JUISI COBMECTHOIO IPOXKUBaHMA M oOecreduTh ei Bcé

HEO0OX0IMMOE IS €€ MPOKUBAHUS «COOOPa3HO CBOUM CITIOCOOHOCTSIM U TIOJIOKEHHUIOY.

Crnenyer MOMHMTB, YTO Ha MOMEHT coctaBieHMs Kojekca MyskunHa ObUT ampuopu Oosee
aKTUBHBIM YJIEHOM OOIECTBa, C COOTBETCTBYIOIIMMU NPO(ECCHOHATBHBIMU U COLMAJIBHBIMU
HaBBIKAMH, KOTOpHIE €My IO3BOJISUIM TOJydYaTh OOJblIee COLMAbHOE BO3HArpaXkJIeHHE 3a TPYI,
YCIIyTU WK CIykO0y, Hexenu keHiuHaMm. [loaTomy paccMarpuBarh Takue IMyHKTHI MCKIIOUUTEIHHO

KaK yIIeMJICHHE MIPaB KEHIIMH C HICTOPHUUECKON TOUKU 3pEHUs ObUIO OBbI HE MPABOMEPHO U OAHOOOKO.

Takum o00pa3oM, MOXXKHO KOHCTaTHpPOBaTh, YTO 3aKOHOAATENb Pa3yMHO IOJarajl MyXka Kak
OCHOBHOTO JIOOBITYHMKA CYIPY)KECKHUX Onar, Juis 4ero TOT HaJessyIcs Kak OONBLIMMU TIpaBa o
MOJIb30BaHUIO, YIPABICHHUIO U PACTIOPSHKEHUIO MECTa KUTENbCTBA, POAA AEITEIbHOCTH U UMYIIECTBA.
B cBoro ouepenps 3T0 Hajarano Ha My)ka OOS3aHHOCTH TaK BECTH CBOM 00pa3 XH3HH U CeMeiHoe
X034MCTBO, YTOOBI YIOBJIETBOPSTH HACYI[HbIE MOTPEOHOCTH >KEHBI M J€Teil, CIOCOOCTBOBATH HX

ONIaroTmoTyYHOMY YCTPOUCTBY M MPEYMHOKEHHIO OJ1ar.

OnHako, B IIEJIOM PSAZIOM MOCIIEAYIOIMIUX CTaTel 3aKOHOAATeNb OIPAaHUYMBAET J1€ECIIOCOOHOCTD
Cynpyru Ha OBITOBOM M OONIECTBEHHOM YpOBHE, HaJelsfis MyXa MPEeBOCXOAAUIUMHU
pacnopsaIuTeIbHBIMU [IPABaMHU, YTO 3aTpPyJHSET OTIpaBIeHHE €10 CcOOCTBEHHbIX mpaB. Hampumep,
nokaszaTejbHa cTarbs 217, oTMeHeHHas Toiabko B 1938rony, koropas 3ampemiaer Cynpyre «IapuTh,
OTUY)XJaTbh, 3aKJaJbIBaTh, MpUOOpeTaTh, MO OE3BO3ME3THOMY MM BO3ME3IHOMY OCHOBAaHHIO, 0€3
y4acTHs My’Ka» IPH 3TOM MOTYEPKUBACTCA, YTO OHA HE MOXKET 3TO JeJaTh, JAKE €CIU YCTaHOBJICHA

pa3aciibHOCTb UMYIICCTBA.

B nenom c1.217-224 pemmrenbHbBIM 00pa3oM PUCYIOT KapTHHY, T/I€ IIaBHBIM pacropsaIuTeIeM
CeMENHOro Xxo3dicTBa SABISETCS CYNPYI, a CyHpyra BBIHYXKIEHAa BCSIKHE BECOMble IEHCTBUS
COIVIACOBBIBAaTh C MYXKEM, WJIM B €r0 OTCYTCTBHE HJIM HEAECECHOCOOHOCTH, TPeOOBaTh pa3pelieHus y

Cy/IbH.

[TpounTsiBas obmue nociencTBus Opaka, nmponucanusie B I'TY 1896r., orMedaem cMmsrueHue

IpaB CyNpyroB U UX OYEBHJIHBIN MIporpecc.

Crarbsa 1353 I'TY npeanuceiBaeT cynpyram o0s3aHHOCTb K COBMECTHOM CYIPY>KECKON HKHU3HH.
Eciu B Kogekce Hamoneona cynpyr BbIOMpan MECTO JKUTEJIbCTBA U MECTO IOCEJIECHHS, a >KeHa
0€30roBOpPOYHO JOKHA Oblia CIeI0BaTh 3a HUM, TO TEMeph CyNnpyra HajaelseTcs MpaBoOM OTKa3aTh B

ATOM MYXKY, €CJTU CUUTAET ATO 3JI0YMOTPeOIECHUEM C €r0 CTOPOHBI (CT.1354).

[TepBoHavYaIbHO 3aKOHOJATENbh BO3JIATal HAa MYKa OO0S3aHHOCTh «JIOCTABJISATH JKCHE
coZiep KaHue, COPa3MEPHO CO CBOMM OOIIECTBEHHBIM IMOJIOKEHHEM. .. TPYA0CIIOCOOHOCTHIOM (CcT.1360).
[Tozxe manHas crarhs OblIa mpeoOpa3oBaHa, HA TEKYIIMH MOMEHT o0a CyIpyra B3auMHO OOS3aHbBI

IpUJIAraTh YCUJIHS 1O COAEPKaHHs CEMbH HaJUIeKaIIUM 00pa3oM.
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B o0meM, ucciemoBaHHMsA CIENMAJIHNCTOB M CaMOCTOATENbHBINM aHamu3 crared [T,
perynupyromux oomue OpadHple OTHOIICHUS, TTIOKA3bIBAET, UTO C COXPAHEHUEM BEAYIIETrO MOJI0KEHUS
My’Ka B CEMbE, €ro BIACTh CTAHOBUTHLCS HE CTOJIHh BCEOOBEMITIONICH M HEMpepeKaeMoil CO CTOPOHBI

JKEHBI, KaK 3TO MOXKHO HaOmonarh B [ paxknanckom konekce ®paniryzos 1804 rona.

Ilepexonsd K aHanM3y MMYILIECTBEHHBIX OTHOLIECHUN CYNPYIOB, CIEAYET MOAYEPKHYTh, YTO H
dpaHLy3CKMII W HEMEUKUN 3aKOHOJATeNb JOCTAaTOYHO [ETaJbHO MPOMHUCHIBAIOT 3Ty cdepy
B3aumojeiicTBust cynpyros. Hampumep, B I'K® stomy Bompocy mocsimieH 5 tutyn «O OpayHoM

JIOTOBOPE M B3aUMHBIX MpaBax CyNpyroBy, BKItoYaromuil okoiao 200 crarei.

B pasnene oOumx nocTaHOBICHUH MPOBO3MIIAIIAETCS, NMPEXK/E BCETO, BEPXOBEHCTBO 3aKOHA B
BEJCHUM ceMeiHoro xossaicrBa. B c1.1388 cympyru oOsi3yroTcsi cienoBaTh BCEM IPEINHCAHHBIM
TEKYIMM 3aKOHOJATEJIbCTBOM IIpaBaM U O0OA3aHHOCTSAM, M HE MOTLYT IO CBOEMY YCMOTpPEHHUIO
IPOMNMCHIBATE B JOrOBOPE YTO-TO IpOTHBOpedaliee emy. B menom QpaHily3ckuil 3akoHOAATeNlb
pa3nuyaer 1Ba PeXHMa, HAa OCHOBAaHMM KOTOPOTO MOXKHO 3aKIIIOUUTh Opak — PEeXUM OOIIHOCTU U
PEXUM NPUAAHHOTO, KOTOPbIE OTIMYAIOTCS peryaupoBaHueM (cT.1391). Pexumsl ycranaBiauBaroTcs
cTporo no 3akiroueHus Opaka (ct. 1394-1395). Omnako mpu 3TOM MYK HE TEpAET OCHOBHBIX
pacropsaUTENbHbIX U YHPABISAIOMUX (YHKUUN, M3MEHSIOTCS B OCHOBHOM €ro OOS3aHHOCTH IO

OTHOLICHHUIO K MMYIICCTBY KCHBI U HCTCﬁ, IMOJIYYCHHBIX pa3HbIMU ITYTAMMH.

O000m1as, MO)XHO KOHCTATUPOBATh, YTO OE3yCIOBHBIM OCTAETCS OOLIMH IMOAXOJ Ka)JI0ro
3akoHozarens. Tak B 'K ®@panuun 1804r. ocHOBHBIE MPaBOMOYMS MY’Ka MPOCTUPAIOTCS MPAKTUYECKU
Ha BCE MMYLIECTBO, KOTOPOE MMEETCA B CEMbE, B TOM YHCJIE MMYLIECTBO XEHbI M nered. OgHako,
3aKOHOJaTeIb MOAYEPKUBAET, YTO PACHOPSIKEHHE JOJKHO OBITh TaKUM, YTOOBl HE YXYALIAJIOCh

IMMOJIOKCHHUE, TPCIKAC BCCI0, HCABUKUMOI'O UMYIIIECTBA, TPUHAJIC)KALICTO KCHEC UJIN ACTAM.

UccnenoBarenu ['K @paHnuum mNoAYEepKUBAIOT NPAKTHYECKH BCEOOBEMITIONIEE IIPAaBO
YIPaBICHUS U PACIOPSIKEHUSI My>Ka, Kak I1aBbl ceMbH. He ocriapuBast 3T0, CTOUT, OIHAKO, YIIOMSHYTb,
YTO MNPU ITOM MYX OTBEYAET JHUYHBIM HMMYIIECTBOM 3a ONEpauuiax C HEIBUXUMOCTBIO,
NpUHAJJIeKAIICH KeHe, U 00s3aH KOMIIEHCHPOBaTh MX MPONaXy WM 3aMEHY 3a CYeT BBIPYyUEHHBIX
CpPEACTB WM JIMYHBIM HMYyIIecTBOM?. OueHb mnokaszarenbHa craThsi 1428 'K ®panmuu. 3xech
3aKOHOAATENb C OJHOW CTOPOHBI HAJEISAET MY’)KAa YIPABICHYECKMMU U PACHOPAIUTEIbHBIMU
MOJITHOMOYHMSIMHM B OTHOIIEHUHM MMYIIECTBA KEHBI, @ C JPYroil — HajJaraeT OTBETCTBEHHOCTh HAa MY’Ka
«3a BCAKOE YXyAUIEHWE JIMYHOTO MMYLIECTBA KEHbl». [lomaraeM, 4To TeM CaMbIM 3aKOHOAATEJb,
MPEIOCTaBIIsAS ONEPATUBHYIO CBOOOY INIaBE€ CEMbH MO PACHOPSKEHHUIO ABMKMMOTO U HEIBUKHMOIO

UMYLIECTBA, IPEIOCTEPETal €ro OT pacTpar U HE3aKOHHOTO YXY/IIECHUS ITOJIOKEHHS YWICHOB CEMbH.

WNHoe BumeHHE CEMEHHBIX UMYIIECTBEHHBIX OTHOIIEHWH MOXHO HaOmronats mo HopMam [TY.
Hecmotps Ha To, 4TO 00IIME CTAaThU €Ille HOCAT NaTpuapXaibHbI XapakTep U MPEIOCTaBIAIOT MYXKY,

KaKk IJIaBC CCEMbH, IIPaBO YIPABJICHHUA HW TII0JIb30BAHUSA 06H_IHOCTBI-O HMymecTBa (Ky,l'[a BXOAUT

9 I'paxnanckoit kogexe @panrmmu/ H. boramapt — M.: «Oxemom, 2015. — ct.ct. 1407, 1433, 1435.
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BHECEHHOE HUMYIECTBO >XeHbl) (CcT.1363), omHako pacrnopsiAuTesbHble (QYHKIMH OH MOXET

OCYHECTBIIATE TOJIBKO C YUCTOM COIIaCus CyIipyru.

BooOmie I'TY pasnuyaer umymniecTBO cympyra W Cynpyru (BHECEHHOE HMMYIIECTBO), oOIiee
uMmylecTBo (mpuoOperaerca B Opake), OTAEIbHOE HMYLIECTBO (MMYyIIECTBO >keHbl). Kpome Toro,
HEMEIIKUI 3aKOHOAATeNb B CT.1365 BhIIESIET OTIEIHbHOE UMYIIIECTBO KEHBI, HaJl KOTOPHIM Y MYy>Ka HET
BracTu. OTACNBHOEC HMMYIIECTBO MPUOOPETAECTCS KEHOW BCIIENCTBHE COOCTBEHHOTO Tpylda WIIH
NpeANnpUHUMATEIbCKOM AesTenbHOCTH. Kpome Toro, Tyna ke MNOANAAAIOT JUYHOE JapeHue |
HacsiefjoBaHue. JKeHa He TOJIbKO MOKET OCIOPUTH PACHOPSKEHHE MY>KEM BHECEHHBIM HUMYIIECTBOM B
CyZleOHOM TMOpsAKEe, HO W camMa MOXET PaCIOPSAAUTHCS BHECEHHBIM HMYIIECTBOM, OIHAKO, TaKOH
JIOTOBOP y’ke ToTpedyeT cornacue Mysxa.(cT.1396). 3akoHomarens B ctarbe 1406 mpornuceiBaeT mpasa

JKCHBI IPUHUMATDb HACJICACTBO U AAPCHUC WJIM OTKA3bIBATHCA OT HETO 0e3 coracus ¢ MYIKEM.

B nenom amamusz crareit ITY wum pabGoTrel wuccimemoBaresnield, IMO3BOJSIOT TOBOPUTH, YTO
HEMCIKMUMHU 3aKOHOOATCIsIMU CACJIaH 3HAYUTCIILHBIN HpOFpeCCI/IBHBIfI aIar, HaHpaBJIeHHblf/'I Ha
HEKOTOpOE ypaBHEHHUE MpaB cymnpyroB. [Ipexae Bcero, BbIIEIMM 3aKOHOAATENIbHOE MPEANUCAHUE
MYIXKXY COINIACOBBIBATH PACHOPAAUTCIIBHBIC IIpaBa BHCCCHHBIM HMMYIICCTBOM C H(GHOI;'I, BO3MOXHOCTb
KEHBbl TPUOOpPETaTh HMMYIIECTBO CAMOCTOSTENBHO, PACIOPSIKATHECS BHECEHHBIM M OTACIBbHBIM

HMMYIIECTBOM.

§2.3.IIpaBa n 0013aHHOCTH poAUTEIeH U IeTeH.

[IpaBa u 00s3aHHOCTM POJMTENCH W JIeTe B pacCMaTpPUBAEMBbIX HAaMHU KOAU(HUKATOpax He

IMPpOIKCAHbI CTOJIb ACTAJIbHO, KAK MHOTHEC MHBIC HAIIPABJICHH.

B crarpe 203, otkpeiBatomeil mmaBy V Koaekca Hamonmeona «OO6 o0Os3aTenbcTBax,
BO3HHMKAIONMUX U3 Opaka», MPOBO3IVIAIIAECTCSI, 4YTO CYNpyrd caMu (akTOM 3aKJIIOueHUs Opaka
«COBMECTHO 3aKIIFOYAIOT 0053aTeIbCTBO KOPMUTH, COAEPkATh M BOCIHTHIBATH CBOMX neTeii».!0 Tlpu
9TOM B cTatbe 205 ycTaHaBIMBAETCs, YTO JETH 00s3aHbl 00ECIIEYNBATh POJUTENCH U «BOCXOIAILINXY,

KOTOPBIC HAXOAATCA B HY XK€, TO €CTh ICHCUOHHOC COACPIKAHUC pOI[PITGJIGfI BO3JIaracTCs Ha JICTCH.

B craree 371 (tutyn IX «OO6 OTIIOBCKOW BIIacTW») 3aKOHOAATENb IMPOIUCHIBACT, YTO JIETH
00s13aHBI B JTIOOOM BO3pAacTe BBIKA3bIBATH POJUTENSIM IMOYTEHHE M yBa)KeHHUE. J[eTH OCTaroTCs MoJ
MOKPOBUTEIHCTBOM POAUTENEH O HACTYIUIEHUS COBEPILIEHHOJETHS WIM J0 OCBOOOKIEHUS H3-TIOJ
BJIACTH, YTO O3HAUYAJIO JOCPOYHOE OOpeTeHHUs MONHOM aeecmocobnoctu. Ilpu stom B crarbe 373 'K
@paHIUU TPOMHUCHIBAETCS, YTO BCS POIUTENBCKAsI BIACTh KOHIIEHTPUPYETCS] Y OHOTO OTIIa BO BpeMs
CyIlIeCTBOBaHUS Opaka. YpOBEHb MOJHOMOYHMH OTIIa MOXKHO HAOMOAaTh 1o psiay crareit 375-379, raoe
OTell B BUJE TUCIUIUIMHAPHOTO HaKa3aHHs MOT MpPUOEraTh K JIMIICHUIO CBOOOABI CBOEro peOeHKa B
TIOpPbME WJIM WHOM JUCIUIUTMHAPHOM 3aBEJCHUU: HE Oosee MecsIa sl He nocturmiero 16 met u go 6

MecsueB — ctapiue 16 set. [Ipu 3ToM yka3bIBanock, yTo Aerel crapiuie 16 JeT MOIIU JIMIIUTE CBOOOBI

10 Tpaxnanckoit konexc ®@panuun/ H. Bonanapt — M.: «Dkemon, 2015. — C.75
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TOJBKO TO PEUICHUIO Mpejcenarens TpuOyHala, K KOTOPOMY TpeOOBajIoCh OOpaTUThCs OTIY C
XoaraiicTBOM. Marb, MOJIh30Bajach TaKMM JK€ IMPABOM, €CIIM IEpEeKWiIa Cymnpyra, He BCTyNHja B
HOBBIN Opak M MOJy4ywsia pa3pelieHue OT JIBYX OMMKaHIIuX pOJCTBEHHUKOB peOeHKa MO OTIIOBCKOM
muaun  (ct.381). Ilpum 3TOM cCllenmyeTr OTMETHTh, YTO peOSHOK OONaJaroIIMi HMYIIECTBOM HIIH
OCYIICCTBIISIFOIINN KaKy0-JIM00 Tpodeccuto MOT ObITh JIMIIEH CBOOOABI 0 16 JIEeT, TOJNBKO IO

npoleaype, NpeaycMOTPEHHO 71 eTel cTapiie 16, To ecTh Mo pelIeHuIo Mpeceaaress TpuoyHana.

Takum o6paszom, 'K @panmmm nHauana XIX Beka ObLIO JOCTATOYHO MaTpUAPXabHO H
KOHCEpBaTHBHO, KaK 110 OTHOILEHHIO K IpaBaM JeTel, TaKk U 10 OTHOILEHHIO K IpaBaM MaTepH/>KeHBbI.
OcHoOBHas poAUTENIbCKAsI BIACTh KOHLEHTPUPOBAJIACh B PYKaX OJHOIO OTLA, KOTOPBIA CaAMOCTOSATEIBHO
MOT pelIarh IMOYTH BCE UMYIIECTBEHHbIE M HEMMYILECTBEHHbIE IIPaBa U 00A3aHHOCTHU 1O OTHOILIEHHIO

K JICTSIM.

I'paxnanckue 3akoHbl, nponucanHeie B [TY, OTIMYAIOTCS HEKOTOPHIMU IPOTPECCUBHBIMHU

yepramu.

HecoBepiienHoneTHre HAXOAATCS TMOJA TOKPOBUTEIHCTBOM W 3a00TOM poauTeNneil, mom ux
BJIACThIO, B CHJIy KOTOpPOH OTell BIpaBe M 00s3aH 3a00TUTHCSA O JTUYHOCTU M UMyIecTBe nereit (§§
1626, 1627).

PHI[ CIICHUAIMUCTOB BBIABUIaCT MHCHHC, YTO BJIACTH OTHA HC CTOJIBKO OI'paHH4YHBAJIaACh BJIACTBIO
MaT€pu, CKOJIBKO OIICKYHCKHMM COBCTOM, HMCIOINIMM IIPaBO KOHTPOJA MW HaAA30pa 3a II€I>'ICTBI/I$IMPI

pOIUTEIIEH.

Takum 00pa3zom, clieayeT ykas3aTh, YTO TOCYIApCTBO XOTh M OTPAaHUYEHHO, HO MPOMHUCHIBAIIO

IIpaBa HECOBEPILIEHHOJIETHUX Ha JIOJKHBIA YXOA U 3a00Ty CO CTOPOHBI POAUTENCH.

ITonoxenus I'TY, mporpeccuBHblE B PETrYIMPOBAHUM OTHOILUEHHUM CyIpyroB W JETEH,
POXIEHHBIX B Opake, OKa3aJluCh KOHCEPBATHBHBIMU B OTHOILIEHUU JETEeH, pOXKICHHBIX BHE Opaka.
HezakoHHOpOX/IeHHBI PeOCHOK M €ro OTell He MPHU3HABAJIUCH JIMIAMH, COCTOSBIIMMHU B POCTBE.

3aK0oH rOBOPHII O IOPUINYECKOM CBSI3M BHEOPAUHBIX JAETel ¢ MaTephblo U €€ POACTBEHHUKAMH.

B cootBerctBun ¢ § 1708 ITYVY, He3akOHHOPOXKIEHHbIE IETH HMMEIM MpPaBO TpeOOBaTh
COZIep>KaHus OT OTLA [0 JOCTHKEHHMs UMM 16JIETHET0 BO3pacTa, COOTBETCTBYIOILErO OOLIECTBEHHOMY

IMMOJIO)KCHHUIO UX MATCPU.

MarepuansHoe obecreueHre peOEHKa OTIOM 3aBHCEIO OT MPOUEAYPhl JOKa3bIBAHUS
HOPSJOYHOCTH TMOBEACHUs Marepu. Ecnm JKeHIIMHA He MOIa J0Ka3aTh CBOETro Oe3ynmpedHOro
NOBEJICHUS B MEpPUOJ 3a4aTusi peOeHKa, TO OTel] 0CBOOOXKIAJICA OT MarepUalIbHbIX OOSI3aHHOCTEN 110

o0ecrieyeHnIo peOeHKa.

Takum 00pa3oM, CpaBHHBAs JBa KoAH(HUKATOpa MEXKIYy COOOM, TPOCICIKUBACTCS HEKOTOPBIHA
NpOrpecc M TMOMBITKA YPaBHOBECHTh BJACTh OTIA BJIACTHIO MaTepH, WM CICHUAIBHBIM OPraHOM

Haa30pa U KOHTPOJIA — OIICKYHCKHUM COBETOM. Bcerma CJICOYCT IOMHUTB, YTO JaHHAs o0nacThb Hapsaay €
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paBaMM HajaraeT Ha poJUTENel IHPOKHe OOS3aHHOCTH IO BOCIUTAHUIO M CONEPIKAHUIO AETEH,
KOTOPBIM TTIOTOM BMEHSUIOCHh B O0sI3aHHOCTH COJIEPIKATh POAUTENCH, HAXOMAIIUXCS B HYXKe. B oOmiem,
3aKOHOJATENh CTPEMUJICS OTPAaHUYUTH AaOCONIOTHYIO BIIACTh POIUTENECH B OTHOLICHUHM JETEH,

MPOMUCHIBAS UX MpaBa Ha TOCTOMHBIN yX0J, COlepKaHKEe U BOCIIUTAHHUE.

3aKiIoueHue

B 3akitoueHue, MOXKHO ¢ YBEPEHHOCTBIO CKaszaTh, uTo |paxkmanckuil kogekc ®panuuu 1804
roga u 'epmanckoe rpaxaaHckoe ynoxeHue 1896 roga sIBISIOTCS BaKHBIMH MOMEHTAMH B MCTOPHUH
eBporneickux koaupuxanmii. Ob6a TOKyMEHTa peryiupyroT OpauHO-CeMeWHble OTHOUICHHUS] U UMEIOT

SHAYUTCIIbHOC BIIMAHUC HA COBPCMCHHOC 3aKOHOAATCIILCTBO.

I'paxxnanckuit kogexc dpaHInu, TaK)Ke U3BECTHBIA Kak HarmoneoHoBCKHMil KOeKC, ObIT CO3/1aH
0[] BIIMSIHMEM NPpUHLMIIOB DpaHIly3CKOH pEBOIIOLNY U BBEZEH B AelictBue B 1804 romy. OToT KOJIEKC
YCTaHOBHJI HOBYIO CHCTEMY 3aKOHOB, KOTOPas 3aMEHWJIA Pa3pO3HEHHBIE 3aKOHOIATENIbCTBA Pa3HBIX
pernonoB @pannuu. OH OBLT MEPBBIM IIArOM K TapMOHM3ALMK M YHU(DHUKAIMKA TPAaBOBBIX HOPM B
cTpaHe. I'paxnaHckuil konekc PpaHIMM BKIOYal B ceds IMOJIOKEHMs, peryaupyrole OpayHble
OTHOILIEHHUSI, CEMEIHOe MpaBO, HacleJOBaHUWE M BIAJCHHE HMYIIECTBOM. BakHO OTMETHTH, YTO

MHOTI'UC MPUHIUIIBI 1 HOPMBI, 3aJIO’KCHHBIC B KOACKCE, OCTAIOTCA aAKTyaJIbHBIMU U CCTOAHS.

I'epmaHCcKOe TpaxkIaHCKOE yiokeHne 0bu10 puHATO B [epmanuu B 1896 romy u crano nepBbiM
KOAU(DUIIMPOBAHHBIM 3aKOHOM, PETyJIUPYIOIIUM Tpa)KJaHCKHE OTHOLIEHUS B OOBbEAMHEHHOM
I'epmarnn. OHO OOBENMHWIO PA3MUYHBIE CHCTEMBI MpaBa, MPHUHATBIE B Pa3HBIX T'€PMAHCKHUX
rocyaapcTBax, M CTalo OOIICIPUHATHIM 3aKOHOJATEIbCTBOM JUIsl BCed CTpaHbl. lepmaHckoe
IpaXXAaHCKOE YIO)KEHUE MpPEACTaBiIsieT coOO0N OOUIMPHBIM M BCECTOPOHHUN JOKYMEHT, KOTOPBIN
OXBAaThIBAET IMIMPOKHUNA CIIEKTP BOIPOCOB CEMEIHOro mpasa, OpauHbIX U HACJIEACTBEHHBIX OTHOLICHUH,

IIpaB BJIAJICHUA UMYIIICCTBOM U APYTHUX ACIICKTOB I'Pa’KAaHCKOI'O IIpaBa.

Oo0a 3akoHa, I'paxxnanckuii konexc @panuuu 1804 roga u ['epmanckoe rpaXkaaHcKoe yIOKEHHE
1896 roma, chirpanyu BaXkKHYIO pOJib B IpolLecce yHU(DHUKAIMKM MPaBOBBIX HOpM Bo DpaHuuUU U
I'epmanuu coorBeTcTBeHHO. OHM cTaiM (PyHIAMEHTOM /IS MOCIEAYIOUIETO Pa3BUTUS U MOJIEPHU3ALUU
3aKOHOJIATEIbCTBA OOOMX CTpaH. OTHU KOAU(PHUKALMK OKa3zaldd 3HAYMTEIbHOE BIMSHHUE Ha Jpyrue

eBpOHef/’ICKI/Ie CTpaHbl, BIOXHOBJIAA UX HA CO3OaHUC HOIIOGHBIX 3aKOHOAATCIbHBIX aKTOB.

B TO ke Bpems, CTOMT OTMETHTb, YTO 00a KOJEKCa IMOJIBEPTauCh PEBU3UU M M3MCHCHHSIM B
MOCJIEIYIOIINUE TOABI, YTOOBI YUUTHIBATH U3MEHSIOMINUECS OOCTOSITENBCTBA U MOTPEOHOCTH OOIIECTBA.
OnHaKo, OHM OCTAIOTCS BAXHBIMH HCTOPHYECKHMH JOKYMEHTaMH, KOTOPBIC OTPaXKAIOT TPAIUIIMH U

[IEHHOCTH 3TIO0XH, B KOTOPOI OHU OBUTH CO3/IaHEI.

14



B nenom, I'paxnanckuil kogekc @panuun 1804 rona u I'epmaHckoe rpakAaHCKOE YIOKEHHE
1896 roga urparoT BaXHYI POJb B UCTOPUHU €BPOIEHCKOTO MpaBa U SBISIOTCS BAXKHBIMHU ATallaMU B
npaBoBoii cucteme ®Ppanrun u 'epmanuu. OHU TOMOIIM YHU(HUIIMPOBATh M COINIACOBATh MPABOBBIE

HOPMBEI, obecrneunBas CTaOMILHOCTE U MpEACKa3yeMOCTh B ITPABOBBIX OTHOIICHUAX.

Kpome TOro, 3T KOIEKChl MMEIOT Ba)XHOE 3HAYCHHE M 3a Ipeneraamu cBoux crpaH. OHH
OKa3aJM BIMSHHUE HA Pa3BUTHE U (OPMUPOBAHUE MIPABOBBIX CUCTEM JIPYIHX €BPONEUCKUX rocydapcTB,
KOTOpbIE B CBOIO O4Y€pelb YHACICHOBAIM U AJANTUPOBAIM HEKOTOPbIE HOPMBI U IIPUHLMIIBI U3

(paHIy3CKOTO U TepMaHCKOTO 3aKOHOIATEIhCTBA.

rpa)I(I[aHCKI/Iﬁ KOACKC (DpaHI_[I/II/I u FepMaHCKOG TPpaXXJAaHCKOC YIIOKCHUC TaAKKEC OTpa3uIn
HCTOPHUYCCKHUEC, COUHUAJIBHBIC U KYJIBTYPHBIC OCOOECHHOCTH CBOMX CTpaH. OHu cramu CBHACTCIBCTBOM
nmponecca CTpOUTCIIbLCTBA IroCyaapCTrBa, €ro MHCTUTYTOB U HpaBOBOﬁ CUCTCMBI, a TAKIKXC OTPAKAIOT

IEHHOCTHU U HOPMBI 06HIGCTB3, B KOTOPOM OHH ObLIU CO30aHBHI.

B 3akmtouenue, I'paxnmanckuii komekc @panuum 1804 roma um I'epMaHCKOE TpakIaHCKOE
ynoxenue 1896 roga mpencTaBisitoT cOOO0M Ba)KHBIE ATAlbl B UCTOPUM €BPONMEUCKUX KOAM(DUKAIIMA.
OHU HE TOJIBKO PETYIUPYIOT OpadHO-CEeMEMHbBIE OTHOIICHHS, HO M OKAa3bIBAIOT 3HAUYUTEIHHOE BIIHSHUE
Ha COBPEMEHHOE 3aKOHOMATENbCTBO. OHU SIBIISIIOTCS CBUJETEIBCTBOM CTPEMJICHUS K YHU(DUKAIIUUA U

COITIACOBAHHIO ITPABOBBIX HOPM, a TAKKC OTPAKAIOT HECHHOCTU U HOPMbI OGH.[GCTBa CBOCTO BPpCMCHU.
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PELIEH3MS
Ha HCCae10BATENLCKYI0 padoTy
«Esponeiickne koanpuxaunn XIX pexa:
peryanposamnie Gpauno-ceMeiinbIx OTHOLIEH Wi
no Ipaxaanckomy Kogexey Dpanunn 1804 roxa u

I'epMaHCKOMY IPAKAAHCKOMY YI0/KEHHIO 1896 roga»

Wcenenosarenbekas pabora «Esporelickie KoxuuKaiun XIX Bexa:
peryinpoBanue OpayHO-CeMEiHbIX OTHOWEHHH 1O ['pasaaHCKOMY KOACKCY
®panunn 1804 roga m I'epMaHCKOMY IpakIaHCKOMY YJIOKCHHIO 1896 rona»
BBITIOJIHEHA yueHMkoM 11 Kiacca rUMHa3Hu No 44 r. Tlenssl YyKaHOBBIM
Jlanuspom.

PaGota HOCHT TBOPYECKHil M CaMOCTOATEIbHBIH XapakTep, KOTOPBbIH
MpOsIBASETCS B 3MEMEHTAX HOBH3HBI H NMPUKIAJHOH UEHHOCTH BBIBOJOB,
CleNaHHBIX MO MaTepuanaM ucciesosamms.  Lleab copmynipoBsana YeTKO,
3a]1a4H, BHITEKAIOLINE U3 TeMbl pabOThl, BbIEICHD! BEPHO.

B xo/ie paGoThl paccMOTpeHbl MCTOPHUYECKHE COCTABIAIOLLIME, 0COBEHHOCTH
KOAH(UKATOPOB, TAKKE NPOBE/CH CpaBHUTENbHBII aHAIN3.

PaGoTa COOTBETCTBYeT MO COJEpKaHMIO M3OPAHHON TeMme, HCCIeNOoBAHHE
BBIXOZMT 3a Npeaeibl UIKOJBHON MNpOrpamMmsl Mo oOLIECTBO3HAHUIO M TIPaBy,
OCHOBBIBAETCS HA 3HAYMTEJbHOM HaydHoM annapare. [lpumeuarenbha
BO3MOKHOCTB JaJIbHEHIIero NpakTHyeckoro MPUMEHEHHs JaHHBIX, TOTYUCHHBIX B

X0J1e uccliegoBaHms.

VuyTelb HCTOPUH W 0O1LECTBO3HAHNS

MBOY rumuazug Nedd r. Tlenssl

[Terpyxuna ML.A.
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